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Finally the Final … 408(b)(2) 
Regulation
By Fred Reish and Bruce Ashton

The Department of Labor (DOL) has issued the long-anticipated final service provider fee 

disclosure regulation (the “408(b)(2) regulation”).  (A complete copy of the final regulation 

and its preamble is at http://www.drinkerbiddle.com/files/Publication/f8930a8c-e1d8-

4b02-8b95-627d5eda02de/Preview/PublicationAttachment/cd338d8f-d4df-4c31-9cc9-

654ef9d0227d/408b2reg.pdf)  In this Alert, we describe what the amendment says; in a 

subsequent piece, we will explain the impact on various service providers.

Background

The 408(b)(2) regulation requires most service 

providers to retirement plans – including 

pension, profit sharing, 401(k) and 403(b) 

plans subject to ERISA – to make written 

disclosure of their services, fiduciary and/

or RIA status and total compensation. The 

regulation was first proposed in 2007, was 

issued as an “interim final” regulation in July 

2010 and has now been finalized with today’s 

release. 

In light of its “interim final” status, it had 

been widely anticipated that amendments to 

the regulation would be issued; and the DOL 

invited comments on several issues in the 

2010 release.  In August of this year, the DOL 

publicly announced that it was working on 

an amendment and as a result extended the 

compliance date.  Now, in issuing the final 

rule, the compliance date has once again been 

extended, though for only three months (i.e., 

July 1, 2012). Given the scope of some of the changes, this may not be sufficient time 

for covered service providers to develop and disseminate the required information on an 

orderly basis…which could result in errors.
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>> The extension of the compliance date from April 1, 2012 to July 1, 2012

>> The fact that service providers are not required to provide a 
summary of the disclosures, though the DOL provided a sample 
“guide” that is not mandatory

>> The addition of the requirement to describe the arrangement 
between the service provider and the payer of indirect 
compensation

>> Limited relief for disclosures for brokerage accounts and similar 
arrangements

>> Clarification that electronic disclosure of the disclosures is 
permitted

>> Relief from the disclosure requirements for “frozen” 403(b) 
contracts

>> The requirement that plan sponsors terminate the relationship with 
a service provider who fails or refuses to provide information on 
request

We think the most important 
changes are the following:
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Because of the delayed compliance date, some service providers have deferred starting 

the process of preparing the forms and creating the systems needed to comply with 

the disclosure requirements. Some did so to avoid having to make changes and others 

may have hoped for a more extended delay. That is not going to happen, and service 

providers should circle July 1, 2012 (barely five months away) on their calendars to 

make sure they are in full compliance by that date for existing clients and that they are 

prepared to comply with advance disclosures for any new clients. 

The Final Regulation

The most important changes in the newly released amendment are:  

1.	 Covered Plan – The definition of covered plan now excludes annuity contracts and 

custodial accounts in 403(b) plans that were issued to employees before January 1, 

2009, where no additional contributions have been made and the contract is fully 

vested and enforceable by the employee.

2.	 Indirect Compensation – The final regulation has made a fairly significant change 

in the disclosure of indirect compensation (that is, compensation received from 

a source other than the plan or plan sponsor).  The disclosure must now include 

both identification of the payer and a description of the arrangement between the 

payer and the covered service provider, affiliate or subcontractor pursuant to which 

the indirect compensation is paid.  There is limited relief for disclosures related to 

brokerage accounts and similar arrangements.  

3.	 Investment Information – The regulation modifies the information that must be 

provided by recordkeepers and others to better track the disclosures required in the 

participant disclosure regulation.  It also adds a requirement to disclose information 

that is within the control of (or reasonably available to) the covered service provider 

and that is required for the plan administrator to comply with the participant 

disclosure regulation.

4.	 Form of Disclosure – There was speculation that the DOL would require service 

providers to include a summary of the disclosures and a “roadmap” for finding the 

disclosures in the documents provided.  It did not do so and has indicated that it will 

be issuing a proposed rule regarding a summary or roadmap (now referred to as a 

“guide”) requirement in the future.  In the meantime, the DOL did provide a sample 

guide that may, but is not required, to be used.  That said, in the preamble, the DOL 

states, “Similarly, to the extent a responsible plan fiduciary experiences difficulty 

finding and reviewing the required disclosures in lengthy, technical, or multiple 

disclosure documents received from a covered service provider pursuant to the 

requirements of the final rule, the fiduciary should consider requesting assistance 

from the covered service provider, for example, discussing with the covered service 

provider the feasibility and cost of using the attached sample guide.”

5.	 Manner of Delivery – The final regulation clarifies that nothing in the regulation limits 

the ability to use electronic media.

6.	 Change Notice – The interim final regulation required that changes in the information 

previously provided had to be given to the responsible plan fiduciary not later than 

60 days after the service provider becomes aware of it.  This “update requirement” 
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applied to all disclosures, including investment-related information.  The final rule 

changes this requirement to say that the deadline for disclosure of investment-

related information is “at least annually.”  In other words, for this type of information, 

the updating requirement is now annual.  

7.	 Reporting and Disclosure Response – The interim final rule required a service provider 

to give information necessary for a plan administrator to comply with the plan’s 

reporting and disclosure requirements under ERISA within 60 days after a written 

request.  This has been changed to say that the information must be provided (in 

response to a written request) reasonably in advance of when the plan administrator 

must comply with its reporting obligation.

8.	 Compensation Definition – The final regulation amends the definition of 

compensation to permit a service provider to provide a “reasonable and good 

faith” estimate of compensation if it is not otherwise readily able to describe its 

compensation, though the covered service provider in this case is also required to 

explain the methods and assumptions used for the estimate.  

9.	 Plan Fiduciary Relief  – The regulation provides an exemption for plan fiduciaries 

if the service provider fails to provide required disclosures so long as various 

requirements are met.  The exemption originally stated that if the service provider 

failed to provide the information upon request, the plan fiduciary was required to 

consider whether to continue the relationship with the service provider.  The final 

rule now requires the plan fiduciary to terminate the relationship if the service 

provider fails to provide requested information relating to future services.  

Finally, the compliance effective date for the participant disclosures has also been pushed 

back.  For calendar year plans, the initial disclosures of plan and investment information 

must be provided by August 30, 2012, and the first quarterly expense statement is 

required by November 14, 2012 (covering the third quarter).  

We will be discussing the impact of the changes and the compliance issues in a month or 

so in another, more detailed bulletin.  However, we wanted to get this information to you 

as quickly as possible.  



4

     Client Alert        February 2012

© 2012 Drinker Biddle & Reath LLP.  
All rights reserved.  
A Delaware limited liability partnership

Jonathan I. Epstein and Edward A. Gramigna, Jr., 
Partners in Charge of the Princeton and Florham Park, 
N.J., offices, respectively.

This Drinker Biddle & Reath LLP communication 
is intended to inform our clients and friends of 
developments in the law and to provide information 
of general interest.  It is not intended to constitute 
advice regarding any client’s legal problems and 
should not be relied upon as such.

Employee Benefits & Executive Compensation Practice Group 

CALIFORNIA   |   DELAWARE   |   ILLINOIS   |   NEW JERSEY 

NEW YORK   |   PENNSYLVANIA   |   WASHINGTON DC   |   WISCONSIN

Employee Benefits & Executive Compensation Practice Group

If you have any questions about, or would like assistance with, any of the matters 

discussed in this alert, please contact any member of our Employee Benefits and 

Executive Compensation Practice Group listed below.

Heather B. Abrigo 
(310) 203-4054
Heather.Abrigo@dbr.com

Kathleen O’Connor Adams
(312) 569-1306
Kathleen.Adams@dbr.com

Gary D. Ammon
(215) 988-2981
Gary.Ammon@dbr.com

Bruce L. Ashton
(310) 203-4048
Bruce.Ashton@dbr.com

Pascal Benyamini 
(310) 203-4050
Pascal.Benyamini@dbr.com

Mark M. Brown
(215) 988-2768
Mark.Brown@dbr.com

Summer Conley
(310) 203-4055
Summer.Conley@dbr.com

Barbara A. Cronin
(312) 569-1297
Barbara.Cronin@dbr.com

Joseph C. Faucher
(310) 203-4052
Joe.Faucher@dbr.com

Mona Ghude
(215) 988-1165
Mona.Ghude@dbr.com

Lindsay M. Goodman
(312) 569-1314
Lindsay.Goodman@dbr.com

Megan Glunz Horton
(312) 569-1322
Megan.Horton@dbr.com

Robert L. Jensen 
(215) 988-2644
Robert.Jensen@dbr.com

Melissa R. Junge
(312) 569-1309
Melissa.Junge@dbr.com

Sharon L. Klingelsmith
(215) 988-2661
Sharon.Klingelsmith@dbr.com

Christine M. Kong
(212) 248-3152
Christine.Kong@dbr.com

David Levin
(202) 230-5181
David.Levin@dbr.com

Howard J. Levine
(312) 569-1304
Howard.Levine@dbr.com

Sarah Bassler Millar
(312) 569-1295
Sarah.Millar@dbr.com

Joan M. Neri
(973) 549-7393
Joan.Neri@dbr.com

Monica A. Novak
(312) 569-1298
Monica.Novak@dbr.com

Cristin M. Obsitnik
(312) 569-1303
Cristin.Obsitnik@dbr.com

Fred Reish 
(310) 203-4047
Fred.Reish@dbr.com

Michael D. Rosenbaum
(312) 569-1308
Michael.Rosenbaum@dbr.com

Dawn E. Sellstrom
(312) 569-1324
Dawn.Sellstrom@dbr.com

Lori L. Shannon
(312) 569-1311
Lori.Shannon@dbr.com

Mark J. Simons
(215) 988-2995
Mark.Simons@dbr.com

Ryan C. Tzeng 
(310) 203-4056
Ryan.Tzeng@dbr.com

Michael A. Vanic  
(310) 203-4049
Mike.Vanic@dbr.com

Joshua J. Waldbeser
(312) 569-1317
Joshua.Waldbeser@dbr.com

Stephen P. Wilkes 
(415) 591-7554
Stephen.Wilkes@dbr.com

David L. Wolfe
(312) 569-1313
David.Wolfe@dbr.com

Other Publications

Sign Up

www.drinkerbiddle.com/publications/signup

www.drinkerbiddle.com/publications


